to be exaggerated or exceptional. At the same time, it appears to have been supposed that the phenomenon of unequal treaties has largely been overwritten by subsequent events -whether that be the ending of the formal colonial relationships that initially gave rise to the problem of unequal treaties, or in the development of new treaty rules that effectively 'resolve' the problem. Either way, the phenomenon seems to have been consigned to the dustbin of 'redundant ideas'.
It is not the purpose of this paper to advance the resurrection of unequal treaties as a doctrinal category, nor make any particular suggestions as to how the problem of inequality might be addressed within the corpus of existing treaty law. Rather, the intention is simply to explore what happened to it -to advance what might be called a speculative narrative that seeks to interrogate the reasons why the concept (or phenomenon if you prefer) has been so comprehensively denied a place in our current imaginings of international law. Why is it, in other words, that the problem of unequal treaties which occupied such significance in the relations between States in the late 19th Century, and which fuelled such strong anti-imperialist and nationalist sentiment within the States affected, lost its meaning? What justifies the refusal to speak about equality or inequality in the context of the law of treaties? A secondary objective that follows from this is to think about the implications of this conceptual jettisoning, or temporal confinement, for our current understandings of international law. What is entailed by our current reluctance to think about treaties in terms of equality or inequality? Why has this particular history, as opposed to other historical narratives which retain their salience, been set aside? What does this say about how we approach such issues?
Some Initial Responses
Two obvious explanations may be presented for why the phenomenon of unequal treaties no longer seems to have significance in international law: one conceptual, one historical. The first is that, as an idea, the question of inequality in the context of treaty-making is incoherent. Every treaty, in some respect, is a manifestation of inequality -whether understood in terms WHAT of a substantive lack of equilibrium in the respective burdens and benefits, or in terms of the unequal bargaining power of the contracting parties. To say that some treaties are 'unequal', and others not, is therefore either manifestly wrong or simply question-begging. 7 To this may be added the standard legal defence: to begin to interrogate the validity or otherwise of agreements concluded on the basis of some hypothesised inequality would, in absence of some substantive agreement as to what forms of inequality are tolerable or intolerable, ultimately undermine the conditions for certainty and stability in international relations. At what precise point would inequalities in power and influence be such as to invalidate an agreement? What types of power or influence are relevant? How would one measure them? Would, furthermore, a requirement of a substantive equilibrium in benefits and burdens preclude formal concessions designed to bolster the position of weaker parties? 8 Such an argument may also be turned in the opposite direction. Far from simply being unavoidable, a presumption of equality might be thought actually beneficial.
9 It serves to 'flatten' power relations within the framework of the agreement, confining their operation to the moment of negotiation, excluding their salience thereafter. Even if the terms of an agreement were concluded in a context of inequality, so the argument may go, once the agreement has been ratified, both parties are treated on the same basis: both are equally bound, both equally charged with performing their part of the agreement in good faith, both competent to interpret the agreement, both equally liable for failure to comply with its terms. 10 This insistence upon equality in the legal form, furthermore, seems to affirm a more general commitment to the regulative ideal of inclusive political pluralism -excluding a hierarchical ordering of international society or a politics of exclusion. 11 338 MATTHEW CRAVEN 7 Caflisch remarks, for example, that "it is impossible to determine the degree of 'equality' a treaty must possess, since the value of the obligations undertaken by subjects of international law is difficult to assess. And even if this were not so, a simple comparison of the duties imposed by a given treaty on one State with those incumbent on another State will not suffice, for the imbalance inherent in the treaty may be compensated by a reverse imbalance in another agreement" (supra note 1, p. 80). 8 For deliberation of some of these classic points see Detter, supra note 1, pp. 1081-84. 9 For a parallel account of how the idea of sovereign equality may 'qualify' the exercise of power see M. Byers, Custom, Power and the Power of Rules (OUP, Oxford, 1999) pp. 11-12. 10 This idea reflects what McNair refers to as "forensic equality". A. McNair, 'Equality in International Law', 26 Michigan Law Review (1927) p. 136. He quotes, in that regard, C. J. Marshall in The Antelope, 10 Wheat 66 (" [n] o Principle of general law is more universally acknowledged than the perfect equality of nations. Russia and Geneva have equal rights. It results from this equality that no one can rightfully impose a rule on another. Each legislates for itself, but its legislation can operate on itself alone."). The second form of response takes a somewhat different direction. The argument here is that the problem of unequal treaties has already been resolved, or pushed into the pre-modern past; for all their significance in the 19th Century, the eclipsing of colonialism and the prohibition on duress in the context of treaty-making are such as to have rendered obsolete the very term. 12 The fact that international law now appears to be definitively set against the continuance (or reintroduction) of colonial relations 13 appears to obviate recourse to an idea that was imprinted in the asymmetrical relations of power that characterised the colonial era in the 19th Century. The end of colonialism marks the end of ideas of oppression and resistance associated with it.
14 As an emblem of this moment of change, the problem of unequal treaties also appears to have been directly addressed by means of the introduction, within the law of treaties, of a provision that effectively strips of validity those treaties procured by way of the unlawful use of force (Articles 51 and 52, Vienna Convention on the Law of Treaties, 1969) . 15 Since, it might be reasoned, the 19th Century 'unequal' treaties were procured by dint of coercion, and since duress is now regarded as vitiating the legitimacy of any agreement, the problem has been legislated away. 16 WHAT HAPPENED TO UNEQUAL TREATIES? 339 12 See e.g., Brownlie, supra note 5, p. 620. 13 14 Gong suggests that the 'modern' idea of unequal treaties regards it as an "integral part of 'imperialism' and 'colonialism'", (Gong, (supra note 6, pp. 66-67). Alexandrowicz also heralds the 20th Century as an era in which the suspect "positivism" of the 19th Century is overtaken by a return to the universalist creed of Grotius and Vattel. C. Alexandrowicz, An Introduction to the History of the Law of Nations in the East Indies (Clarendon Press, Oxford, 1967) pp. 10, 235. 15 Article 51 reads:
"The expression of a State's consent to be bound by a treaty which has been procured by the coercion of its representative through acts or threats directed against him shall be without any legal effect."
Article 52 reads:
"A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the United Nations."
Both of these arguments would seem to displace the problem of unequal treaties in particular ways: the first by treating the problem as either unresolvable or dangerous (introducing instability and uncertainty into formal legal discourse), the second by treating it as already having been adequately addressed within the terms of international law. In fact, the points of difference are quite stark. The first appears to admit the continuance of inequality denied by the second. The second appears to assert the possibility of a legal response denied by the first. As a matter of consistency, it appears difficult to hold both positions: the problem of unequal treaties is either one incapable of remedy (because we have to assume that inequality is pervasive and enduring), or one that has already been remedied by the elimination of status discrimination and the prohibition on the use of force. That resort may be had, on occasions, to both arguments as a way of defending the current marginalisation of the issue is perhaps only reflective of an ambivalence as to whether international law has, or ever will be able to, shake off its colonial past.
Since the argument pursued here is less concerned with the question whether there is an obvious remedy, but rather with the prior issue as to whether or not the problem of unequal treaties is one to which we should continue to attend, two particular lines of thought inform the following discussion. The first concerns an engagement with the idea that the problem of inequality is something regarded as external to international legal discourse rather than something directly imprinted within it. At one level this may be cast in terms of the apparent internalisation within international legal discourse of the various divisions employed, from time to time, to describe international society -divisions between lawful and lawless States, between the 'successful' and the 'failed', between democratic and autocratic, between Great powers and the small and powerless. Here, a pluralist conception of international society is pitted against the various attempts to describe that society in terms of hierarchy. 17 At another level, however, the problem of inequality also concerns the way in which a flattening of power relations within the framework of formal treaty rules may itself serve an ideological purpose: by casting concessions procured by dint of power in an egalitarian light and obscuring existing asymmetrical relations by reference to a fictitious notion of equality. After all, to argue that one cannot tell whether treaties are equal or unequal is only such as to put in question a prior issue as to their authority: it is only by way of assuming that they are, for the most part, responsive to mutual interests -that they are broadly equal or 'fair' in the broadest sense -that this can be maintained. If, by contrast, one were to assume that all (or the majority of ) treaties were unilateral impositions, any argument that they were thereby obligatory upon both parties in virtue of a fictive 'consent' would be hard to sustain. 18 Far from being a matter external to international law, the problem of inequality seems to cut to the heart of any commitment to it.
The second line of thought concerns the progressivist trajectory of international law, and its relationship with colonialism. In many accounts the 'era of colonialism' is equated with the formal assumption of sovereignty by European powers over non-European territories and peoples. The main point of critique, in that regard, being the passive acquiescence of international law in the process of empire building -through its toleration of annexation and denial of native sovereignty. According to many such accounts, the Charter era, and the accompanying process of decolonisation, brought colonialism as a practice to an end. The hierarchical ordering of international society that engendered the expansion of colonial empires was replaced by a commitment to formal equality; the continuance of colonial rule replaced by a commitment to the fostering of self-determination; the tolerance of forcible annexation replaced by a general prohibition on the use of force.
Such a rendering of the 'problem of colonialism', however, scarcely engages with the relationship between colonial practice and the imperial designations that supported it. Even if colonialism, as an idea, was associated with the establishment of colonial settlements or the assumption of formal rule over territories in Africa and Asia, it could by no means easily be separated from the broader discourse of Empire. As Said explains it, 'imperialism' represents "the practice, the theory, and the attitudes of a dominating metropolitan centre ruling a distant territory" for which 'colonialism', strictly concerned with the implanting of settlements on distant territories, is merely one of its (accidental 19 economic, and social practices". 21 Said's specific endeavour was to locate the continuance of an imperial ideology in the cultural frames of reference of Western art and literature -initially at the level of a textual 'discourse' that combined knowledge and power in the creation and domination of the 'Orient'. Whilst there is certainly an ambivalence in his work both as regards the orientation of such knowledge formations (to intentionally dominate?) and their representative function (does the Orient preexist the discourse?), 22 it at least puts into frame the question whether certain disciplinary formssuch as the notion of the treaty as a contractual bargain between sovereign equals -might serve some continuing imperial purpose.
Certainly if one is to think about the particular project of colonialism in terms of Western economic expansion (including the opening of new markets and investment opportunities), 23 it is by no means obvious that one would take the view that formal decolonisation has brought to an end the practices that marked the imperial era. If, in that context, the colonial era may be taken to embrace not merely the formal relations of colonialism (the establishment of colonies), but also the dynamics of 'informal empire' as exercised through, amongst other things, an 'imperial policy of free trade', 24 the problems of sovereignty or territorial title would seem to be less obviously problematic than the continuance of relations of dominance under the banner of an overt commitment to formal equality and self-determination. It is in the idea of informal empire, in other words, that a critique of colonialism might retain an enduring value for the current project of international law.
Unequal Treaties and Informal Empire
The problem of unequal treaties as it was to arise in the 19th Century was primarily associated with the establishment of a series of treaty regimes between a number of Western powers on the one hand and a handful of States 25 Siam 26 and China 27 on the other. The agreements in question were all remarkably similar. They all provided for the opening of specified seaports to foreign trade; 28 they all established a system of extraterritorial jurisdiction (in which all nationals of the foreign powers were granted immunity from local jurisdiction, and were subordinated instead to the jurisdiction of the local consul); they all fixed import duties at a specified level. 29 For the most part, the treaties also included most-favoured 29 In the case of Japan four classes of duty were imposed ranging from zero (gold, silver, furniture and books), to 35 per cent (intoxicating liquor). Most imports were treated as Class 2 for which a duty of 5 per cent was payable (this included foodstuffs, coal, timber, machinery, silk, cotton and woollen goods, and certain metals). In case of China a flat rate of 5 per cent was payable on all imports, and in case of Siam, the duty was locked at 3 per cent.
nations (MFN) clauses extending the benefits accrued by any one State to all others, 30 and were imposed without time limit, providing only occasionally for their revision. In addition, the agreements frequently contained provisions governing the granting of concessions to foreign enterprises in the field of mining, railways and shipping, for freedom of navigation in inland waters, and for the protection of Christian missionaries. In some cases, furthermore, they provided for the cession or lease of territory to foreign powers. These agreements were by no means unique in all their terms. They were foreshadowed both as regards the inclusion of MFN clauses and the provision of extraterritorial and consular jurisdiction by the capitulation treaties with the Ottoman Empire in the 17th Century, and similar provisions were also to be found in treaties elsewhere in North Africa and Asia. 32 What was unusual, however, was the overtly non-reciprocal nature of the arrangements, their scale in terms of the number of parties involved, and the apparent willingness of the Western Powers to act in concert. 33 More significant than this, however, is the fact that the treaties themselves became a central focal point for the development of nationalist sympathies within China, Japan and Siam leading, in the case of the former, to the overthrow of the incumbent government (the Qing dynasty). The treaties were also highly influential, as it turned out, as regards the fostering of legal and institutional reform in all three countries. It is apparent that the overt intention lying behind these agreements was never one of imperial annexation. Although in several cases parts of the territory of China and Siam were ceded, or leased to Western Powers, and whilst Western powers frequently exercised control over certain areas of territory, 34 the dominant political ethos in Western Europe the middle of the 19th Century was largely opposed to the expansion of formal colonial possessionsembracing, in its stead, the ideal of free trade. 35 These treaties, in fact, seemed to encapsulate that ideal: their aims being broadly concerned with the elimination of historic impediments to trade such as local monopolies or restrictions upon access; the provision of a stable environment in which traders might operate, by way of excluding the jurisdiction of local courts; and the elimination of protectionist tariffs and practices that restricted foreign imports. There was, furthermore, an initial reluctance on the part of Western powers to do more than secure channels for trade 36 even if, by the late 19th Century, this had drifted towards the creation of 'spheres of influence'.
Despite their overt concern with 'trade not rule', it is apparent that the relations brought into play by means of the treaties in question were coloured with precisely the same rhetorical flourishes that served to substantiate later colonial annexations. The regimes themselves were, at the outset, procured overtly on the basis of projected cultural images of the Orient and the Oriental. It was not merely the existence of protectionist policies, or a reluctance to open their doors to trade, that were the cause of concern. Rather, it WHAT HAPPENED TO UNEQUAL TREATIES? 345 34 Under an agreement between the British consul and the Chinese authorities in 1845 a foreign settlement with self-governing administrative power was established in Shanghai. By 1914 eight nations including Britain, the US, Japan, France and Russia had established such settlements in thirteen cities. In case of Siam, Britain and France partitioned their respective zones of influence in the Declaration of London 1885. 35 In Britain, Cobden, Bright and the economists of the Manchester School rallied round the idea that colonialism was economically burdensome and that the Empire should therefore be disbanded. They argued, rather, for the ending of colonial preferences and the advancement of free trade. This led Lenin, amongst others, to the conclusion that 'imperialism' only really gained momentum from the period of colonial rivalry from 1860 onwards, V. Lenin, Imperialism, the Highest Stage of Capitalism (Selected Works, nd). V ("When free competition in Great Britain was at its height, i.e. between 1940 and 1860, the leading British bourgeois politicians were . . . of the opinion that the liberation of the colonies and their complete separation from Great Britain was inevitable and desirable.") Such ideas also evidently informed diplomacy. In the negotiation of the Treaty of Tientsin, for example, Lord Elgin was instructed to bear in mind throughout negotiations that "Her Majesty's Government have no desire to obtain any exclusive advantages for British trade in China, but are only desirous to share with all other nations any benefits which they may acquire in the first instance specifically for British commerce." Quoted by A. Sargent, Anglo-Chinese Commerce and Diplomacy (Clarendon Press, Oxford, 1907) p. 109. 36 See Cain and Hopkins, supra note 24, pp. 360-380.
was the 'backward' and capricious nature of their legal and administrative systems -the use of torture in the criminal justice systems, the imposition of group responsibility, and the corruption in administration 37 -that warranted the imposition of extraterritorial arrangements.
38
In its most modest form, this came to be expressed in terms of a cultural incompatibility. As the US Government later came to explain the situation in a note of 1929:
"The exercise by the United States of jurisdiction over its citizens in China had its genesis in an early agreement that, because of differences between the customs of the two countries and peoples and differences between their judicial systems, it would be wise to place upon the American Government the duty of extending to American nationals in China the restraints and benefits of a system of jurisprudence to which they and their fellow nationals were accustomed in the United States".
39
For those adhering to such a position, the exercise of extraterritorial jurisdiction was in no sense an imperial strategy or one motivated by a sense of cultural superiority. 40 Rather, it was rooted in a sense of historical disconnectedness, and elaborated on the basis of the simple fact of economic, social, cultural, or political specificity: the Chinese, Japanese and Siamese were simply different, no more, no less. 40 As Keeton was to put it, extraterritoriality far from being "repugnant to the best traditions of international intercourse" was in fact "the accepted method of entering into treaty-relations with an Eastern Power whose jurisdiction is not so far developed that it can be recognized by Western States". Keeton, supra note 6, pp. 126-7. 41 Several authors in the early 20th Century took great pains to point out that extraterritoriality was not a 19th Century invention, but rather something that characterised relations in the pre-modern era, and which had largely been overcome by a cultural assimilation. Of course, this liberal idea of toleration of difference never explained why extraterritoriality was imposed on a non-reciprocal basis, why limited recourse was had to mixed courts in cases of disputes involving Chinese or Japanese nationals, or why the Western nations eventually extended consular jurisdiction in the mixed court in Shanghai to deal with disputes in which no foreign national was involved. 42 Nor did it explain the establishment of international settlements, or the controls over tariffs, or the direct involvement of the British in the collection of customs dues in China. Over and above a desire to guarantee respect for cultural difference, the treaties seemed designed not only to procure commercial advantage for Western trade -preserving in the process 'zones of civility' within the Orient -but also to lay the groundwork for the tutelage of these 'backward' countries into the self-evident advantages of enlightened Western law and governance. 43 As Said observes, the elaboration of a cultural divide between East and West in 19th Century thought, served two clear purposes. On the one hand it provided a basis for justifying imperial practices in relation to the 'Orient', 44 -in this case the imposition of extraterritorial and other arrangements upon powers in East Asia. On the other, it operated recursively to validate the West's sense of its own cultural superiority. The cultural distinctiveness of the East Asian States, as far as Western international lawyers were concerned, therefore, not only reinforced the belief that international law had its genesis in a specifically European tradition, but also encouraged the notion that it was only by emulating Western modes of governance (and Western understandings of the law of nations) that polities on the periphery might be admitted WHAT HAPPENED TO UNEQUAL TREATIES? 347 into the family of nations. In many cases it was through the medium of extraterritorial agreements that this was to be enabled. 45 It was significant, in that sense, that whilst the early treaties in question did not provide for revision or unilateral termination, the arrangements in general came to be understood as reviewable only once requisite reforms of local law and administration had taken place. This was, de facto, the case as regards the Japanese renegotiation of the treaty arrangements in 1897, and the relaxation of the regimes in Siam, 46 but was very much more explicit in diplomatic negotiations with China. In the case of several treaties concluded with China in 1902-3 the reform of Chinese law became a prerequisite for any renunciation of rights of extraterritoriality. 47 This later became a more general policy (for those States that had not been forced to abdicate extraterritorial rights in China 48 ) following the Washington Conference of 1922 which mandated the appointment of a Commission appointed for purposes of fact-finding in this respect. 49 Even though the Commission was unable to 49 In that conference, eight powers -US, Belgium, Britain, France, Italy, Japan, the Netherlands, and Portugal -resolved to relinquish extraterritoriality as soon as appropriate reforms had been made in the law of China. The nine power treaty that resulted proclaimed respect for the independence and territorial integrity of China, asserted the Open Door policy, and abandoned the pre-war competition for concessions. The Commission, for its part, was instructed to:
"enquire into the present practice of extra-territorial jurisdiction in China, with a view to reporting to the Governments of the several Powers . . . their findings of fact in regard to these matters and their recommendations as to such means as they may find suitable to improve existing conditions of the administration of justice in China, and to assist and further the efforts of the Chinese Government to effect such legislation and judicial reforms as would warrant the several Powers in relinquishing either progressively or otherwise their respective rights of extra-territoriality."
recommend the immediate relinquishment of extra-territoriality in 1926 50 many of the arrangements in question were renegotiated by the end of that decade -the regime finally being brought to a close with the agreement of Britain and the United States in 1943. 51 By this time many of the defects of the regimes of extraterritoriality had become fully apparent 52 and commentators were almost universal in the view that extraterritoriality and consular jurisdiction could not be maintained indefinitely. 53 Their abandonment, however, appears to have been precipitated primarily by reason of the Japanese intervention in China. 52 Among the 'anomalies' listed by the Commission in the practice of extraterritoriality were: the multiplicity of courts and the diversity of laws involved; that the extra-territorial court had no jurisdiction over an alien plaintiff or witness; that defendants were debarred from bringing counterclaims against aliens; that several courts of several nationalities become involved when aliens of different nationalities were joined in the same case; the inaccessibility of the extraterritorial courts; lack of training of consular judges; that appeals in many cases could only be heard in the State of nationality; that foreign nationals were generally exempt from enforcement of Chinese legislation concerning traffic, taxation and the press; that disputes arose as to the nationality of persons in question; and that premises occupied by foreigners had become places of refuge for Chinese wanted by Chinese Courts. Supra note 50, p. 60. 
The Charge of Inequality
From an early stage, Western powers were faced with claims that the treaties in question were essentially unequal. Such claims were to persist for almost the entire life of the extraterritorial regimes becoming, at certain points in time, a significant focus for nationalist opposition to Western intervention. 55 Whilst there has always been a tendency on the part of commentators to construe the demands in this respect in a narrow manner -to confine the sense of what was being demanded within a framework of more familiar concepts 56 -the demands appear to have been expressive of several different concerns. First of all, the claim to inequality was found in the fact that the agreements essentially cemented a permanent relationship of inferiority -more precisely a limitation on their territorial sovereignty by reason of the establishment of realms of extraterritorial jurisdiction and controls over tariff arrangements. There was no doubt, after all, that the notion of territorial sovereignty was understood as implying the right to exclusive jurisdiction over persons and property within 350 MATTHEW CRAVEN has been entered into or which may be entered into between the Governments of China and Japan impairing the treaty rights of the United States and its citizens in China, the political or territorial integrity of the Republic of China, or the international policy relative to China commonly known as the Open Door Policy." 55 The revision of unequal treaties was to become a major political platform for the Nationalist government in China. In July 1928 the Ministry of Foreign Affairs of the Nationalist Government published a statement to the effect that: "While they will continue to afford protection to foreign lives and property in China according to law, the Nationalist Government hereby make the following specific declaration with regard to all unequal treaties:
All unequal treaties between the Republic of China and other countries which have already expired shall ipso facto be abrogated and new treaties shall be concluded.
The Nationalist Government will immediately take steps to terminate, in accordance with proper procedure, those unequal treaties which have not yet expired, and conclude new treaties.
In the case of the old treaties which have already expired but have not yet been replaced by new treaties, the Nationalist Government will promulgate appropriate regulations to meet the exigencies of the situation." Chinese S., and P.S.R., July 1928, P.D. Supp., pp. 48-9. See generally, E. Fung, 'The Chinese Nationalists and the Unequal Treaties 1924-1931', 21 Modern Asian Studies (1987) p. 793. 56 Caflisch, for example, interprets the Chinese opposition to unequal treaties as one in which inequality "was to be appreciated in terms of substance rather than appearance, i.e. by examining the intrinsic value of the parties' mutual obligations" (supra note 1, p. 61).
the territory of a State, 57 and that exceptions to this basic precept -particularly where emanating from non-consensual processes -necessarily brought into question the status of the territory in question. 58 If a State did not enjoy exclusive territorial jurisdiction, could it still be regarded as 'sovereign'?
The second concern was that the agreements had been procured by dint of coercion -that they had not been freely consented to, and reflected rather the presence of coercion and the inequalities in bargaining positions of the parties at the time of their conclusion. In the case of China, several treaties had been procured directly as a consequence of coercion. This was the case as regards the agreements with Britain, France and the United States had followed the Opium War in 1842, those with France after the Franco-Chinese war of 1884, and that with Japan following the Chinese-Japanese War of 1894-5. Several others were concluded in the aftermath of European intervention in China to repress the Tai-ping rebellion (1850-64) and the Boxer uprising in 1900-2. In case of Japan and Siam, coercion was less overt, but no less apparent to the local administration. A number of agreements were concluded in the aftermath of the Opium Wars -the mere symbol of which was sufficient to persuade neighbouring countries that resistance was likely to be futile 59 -and were frequently bolstered by the presence of warships. 60 The occasional bombardment of ports (in Japan 1863 and 1865) only reinforced the point.
Finally, inequality was evident in the essentially non-reciprocal nature of the agreements: which conferred nearly all rights upon the Western powers and imposed all corresponding duties upon the other party. Some treaties, such as those between China and the United States (1844), Britain (1876)
WHAT HAPPENED TO UNEQUAL TREATIES? 351 57 Wheaton, supra note 45, p. 111 ("As a corollary to the proposition that every State is entitled to exercise exclusive sovereignty and jurisdiction throughout its territory, no State is entitled to control persons beyond its own territory"). 58 Cf. T. Baty, 'Protectorates and Mandates', 2 British Yearbook of International Law (1921-22) p. 109, p. 112 (commenting that African and Asian peoples "could neither be ignored as States nor treated quite on the footing of ordinary States"). 59 The Harris agreement of 1858 -which later formed the model for subsequent agreementswas deliberately negotiated on the basis that if nothing were to be conceded, Britain was willing to have recourse to force of arms. T. Harris, The Complete Journal of Townsend Harris: First American Consul and Minister to Japan (1804-1878) (M. Cosenza ed., Rutland, Tuttle, 1959), pp. 485-6. 60 The threat was such that in one case -the agreement of 14 October 1854 with Britainwas offered by Japan to Rear Admiral James Stirling in the mistaken belief that his squadron had arrived in Nagasaki for that purpose. The real intention, apparently, was to seek Japanese neutrality in the war with Russia. and Norway, (1847) were entirely non-reciprocal. In others, some modicum of reciprocity recognised, such as the admission of consuls, but such provisions were remarkably rare. None of the agreements in question provided for reciprocal consular jurisdiction or rights of extraterritoriality. 61 The charge of inequality, therefore, was essentially associated with three quite distinct 62 elements of the relationship: the first concerning the status of the parties, the second the context surrounding the conclusion of the agreements, and the third, the content and form of the agreement itself. All three of these raised specific questions for international lawyers that seemed to fall, broadly speaking, under the headings: the problem of sovereignty, the problem of power and coercion, and the problem of reciprocity.
Status, and the Problem of Sovereignty
In some respects, the problem of sovereignty was not as acute in the cases of China, Japan or Siam as it was later to become in the encounter between European Powers and African rulers. 63 For the West, the problem was not one of seeking to justify their acquisition of sovereignty over territory in the periphery, or of dealing with the problematic relationship between conventional title and effective occupation. Rather, it was a case of seeking to secure a range of rights and privileges in relation to polities whose existence and influence as independent political communities was in some respects already self evident. Nevertheless, this brought with it, its own problems. Admitting that the polities in question were 'sovereign' seemed to be an indispensable condition for purposes of insisting upon the honouring of the treaty arrangements. 64 Yet, at the same time, the terms of those agreements appeared to reflect a belief that the polities in question were somehow 'less than sovereign', and certainly less than equal. Law (1996) pp. 406-407 (In the early nineteenth century "[s]overeigns came in a variety of shapes and sizes. Their powers and rights differed . . . Sovereigns sometimes exercised sovereignty in their private or personal capacity and sometimes as public actors. They had sovereign rights in both capacities, but not yet a single, absolute authority in two different spheres. This was not yet the relative sovereignty of the twentieth century, disaggregated into a bundle of rights to be parcelled out among various actors. Nor was it yet the unified sovereignty of the turn of the century, which could be exercised in parts in a world of sovereigns and 'half sovereigns'. It was a sovereignty which had not yet been consolidated and which described the capacity and powers of a variety of actors."). 67 Alexandrowicz, supra note 65, p. 514. ("The legal principles of universal relations, much as they had a reality of their own, were therefore gradually shifted to a second, more and more insignificant, plane; and this leads to the conclusion that the re-universalisation of the law of nations could only have taken place by positivist ways and means, i.e. by the admission of extra-European State entities to the European positive society"). 68 Anghie clearly relates the emergence of what he calls "sovereignty doctrine" to the encounter between the European and non-European world: "sovereignty doctrine emerges through . . . attempts to address the problem of difference". A. Anghie, ' upon diplomatic practice rooted within culture and history as the dominant mode of explanatory discourse. 73 Suddenly, international law was no longer a cosmopolitan venture -one whose geographical boundaries were openbut one imprinted in the traditions and values of an unapologetically Christian Europe. 74 Despite the history, the treaties, and the diplomatic missions, relations with the Orient (China, Japan, and the Ottoman Empire, in particular) came under fresh scrutiny: could these States rightly be regarded as subjects of international law? Was there sufficient cultural or religious affinity with the basic precepts of international law to warrant their inclusion within 'the family of nations '? 75 In the case of China, in particular, this seemed to present a rather special set of problems. Europeans had been made vaguely aware, in the early 19th Century, of the essentials of the tributary system that underpinned Chinese 'foreign' policy. 76 They were scandalised to learn that, according to that system, those who had not embraced the Chinese way of life (i.e. foreigners) were regarded as barbarians -their presence tolerated only insofar as they were seen to pay 354 MATTHEW CRAVEN 73 As Koskenniemi argues that "the founding conception of late nineteenth-century international law was not sovereignty but a collective (European) conscience -understood always as ambivalently consciousness or conscience, that is, in alternatively rationalistic or ethical ways" (supra, note 53, p. 51). This was already evident in Kluber's and de Martens' description of international law as a law of 'Europe', and became cemented in the idea that the rules of international law were a "reflection of the moral development and the external life of the nations which are governed by them" (Hall, A Treatise on International Law (Clarendon Press, 4th ed., Oxford, 1895) p. 1). 74 For Wheaton (supra note 45, pp. 15-16) the question was whether there was a "uniform law of nations". Whilst his answer was in the negative he did stress that "the public law . . . has always been, and still is, limited to the civilized and Christian people of Europe and to those of European origin". By the early 20th Century, this limited pluralist position had been modified. Lawrence remarks, in that vein, that "[t]he area in which the law of nations operates is supposed to coincide with the area of civilisation. To be received within it is to obtain a kind of international testimonial of good conduct and respectability". (T. Lawrence, The Principles of International Law (Macmillan, 3rd ed., London, 1905) p. 59). 75 One of the first projects of the Institut de Droit International was to examine whether States within the Orient could be regarded as having a common understanding of international law. The conclusion drawn by Sir Travers Twiss was that they did, at least, have a sufficient understanding of the notion pacta sunt servanda. Sir Travers Twiss, 'Rapport', 3-4 Annuaire Institut de Droit International (1879-1880) p. 301. Concluding that there was not much more to be said about the issue -however complicated it seemed -the Insititut proceeded to move on to deal with problems associated with consular jurisdiction and extraterritoriality. tribute to the Emperor, the Son of Heaven. 77 This was to become a point of some significance for Western Powers. In his instructions to the British Plenipotentiary in the 1840s, Palmerston was to make respect for the equal dignity of the British envoy a sine qua non of any agreement with China. Thus, in Article III of the Treaty of Peace, Friendship and Commerce signed in 1858 at Peking with China, Britain insisted that her Ambassador 'not be called upon to perform any ceremonial derogatory to him as representing the Sovereign of an independent nation on a footing of equality with that of China'. 78 What underlay this insistence, of course, was the perception that the Emperor had assumed for himself a misplaced 'superiority' in his dealings with European powers, and it was his inability to comprehend the notion of sovereign equality that required the matter to be forced home by use of arms. 79 As the British government was later to explain, it was the 'wide gulf ' that existed between Europe and America on the one hand, and China on the other, that gave rise to the imposition of unequal treaties. It noted, in particular, in that vein that:
"the conception of international relations as being intercourse between equal and independent States -a conception which was woven into the very texture of the political ideas of the nations of the West -was entirely alien to Chinese modes of thought".
80
For the British then, unequal treaties followed from the Chinese inability to recognise or understand the notion of diplomatic or juridical equality.
81
WHAT HAPPENED TO UNEQUAL TREATIES? 355 77 As Fairbank was to describe it ('Tributary Trade', see previous note, pp. 132-3) "the relationship between the emperor and the barbarians [those outside Chinese civilisation] came to symbolize the actual historical relationship between China as the centre of culture and the rude tribes roundabout. This relationship was clearly recognized and formed the theoretical basis for the tributary system. The first tenet of this theory -and this is an interpretation -was that the uncultivated alien, however crass and stupid, could not but appreciate the superiority of Chinese civilization and would naturally seek to 'come and be transformed' (lai-hua) and so participate in its benefits. To do this it was chiefly essential that he should recognize the unique position of the Son of Heaven, the One Man who constituted the apex of the Chinese scheme of things. This confirmed with the fundamental dogma that China was the center of the human scene and that the emperor exercised the mandate of Heaven to rule all mankind, Chinese and barbarian alike." 78 Hertslet's China Treaties, supra note 27, I, No. 6, p. 18. 79 The theme of intervention for purposes of securing equality was one that was to garner considerable support. As one later antagonistic commentator put it in 1929 the "so-called Opium War" should correctly be described as "the struggle to vindicate the principle of the equality of Western nations with China". Woodhead, supra note 6, p. 3.
80 British Reply to Chinese Note to the Six Powers Concerning the Abolition of Extraterritoriality, Aug. 10th 1929 (Lampson), in Woodhead, supra note 6, pp. 60-61. 81 A similar idea is found in Putney's assertion that exterritorial rights were "forced upon foreigners as a mark of inferiority" (Putney, supra note 41, p. 88).
There was, of course, a paradoxical incompatibility within each of the positions adopted. The Chinese insisted -perhaps far beyond the stage at which it was really viable -in viewing the aggressive interlopers as tributepaying barbarians. The hierarchical inequality which underwrote the tribute system, and which had served well as a way of 'neutralising' the unfamiliar, 82 was itself comprehensively undermined by the presence of foreign powers of equal, if not superior, military capability. The claim to moral or cultural superiority fell in face of the demands for equality premised upon power or force of arms. At the same time the European powers' insistence upon formal equality in diplomatic settings was itself comprehensively undermined by the presence of military forces that gave the lie to the non-hierarchical relations they espoused. Much as the Chinese were derided for their adherence to a pre-modern, and culturally incompatible, sense of superiority in face of the realities of international intercourse, so also the European interlopers might have been thought equally evasive in their insistence upon juridical equality. In some respects, the positions might have made more sense had they been reversed: the claim to equality being articulated in a context of powerlessness, and a claim to inequality issuing from a position of superiority. That they were not is, perhaps, of enduring significance: imperial domination being perfectly compatible with an insistence upon diplomatic and juridical equality.
When faced with the realities of diplomatic intercourse with polities in East Asia and elsewhere, international lawyers within Europe responded in a variety of ways. Some assumed that, in virtue of treaty relations with those States that they were already effectively members of the family of nations and therefore 'sovereign States'. Others, by contrast, doubted their place within the family of nations -taking the view that membership would only finally be acquired once they were able to participate in international relations as equals (once they had fully comprehended the terms of international law and once they were able to cast off the shackles of extraterritorial arrangements).
For those denying the membership of such nations in the international legal order -denying, in some senses, their 'sovereignty' -the question arose as to the basis upon which they could insist upon compliance with treaty obligations. In political or diplomatic terms, the question was obviously largely hypothetical (there was no sense in which those concluding the agreements 356 MATTHEW CRAVEN 82 See Fairbank ('Tributary Trade'), supra note 76, p. 137 (noting that the tribute system could operate as "a means of avoiding the dangers inherent in foreign relations on terms of equality". He suggests that the "secret of the whole system" was that "outsiders could have contact with China only on China's terms. These terms were in effect that the outsider should acknowledge and enter into the Chinese scheme of things and just to that extent become innocuous . . . Tribute was a first step towards sinicizing the barbarian and so absorbing him . . .").
would not regard them as binding), but for international lawyers trying to respond to claims that the agreements in question were defective by reason of their inequality, or otherwise responding to the insistence that international law was primarily an expression of a European cultural identity, the point was hard to avoid. If such polities were not part of the system of international law (the 'family of nations'), how could they be treated as bound by the self-same system of law? International lawyers, of course, were not disposed to ignoring the realities of diplomatic concourse: however far they saw their profession as being one of moderating politics, they would not be fulfilling their evident professional function were they to declare such treaties either to be lacking in authority or purely 'political'. Engaging with the problem seemed to require an acceptance that such polities did enjoy some status, albeit a heavily qualified one, within the family of nations.
For those who were, in virtue of the realities of diplomatic intercourse, inclined to admit the legal nature of treaty relations with powers in East Asia, the real difficulty was how to square the putative membership of such States within the family of nations whilst recognising the implicit limits that had been placed upon their sovereignty in virtue of the arrangements. This problem was certainly one that would have engaged the classical authors such as Grotius 83 or de Vattel, 84 each of whom spent some considerable time deliberating the point at which the idea of sovereignty gave way under external constraint. It would also have been one of concern to those 19th Century authors, such as Phillimore, Heffter, or Klüber who continued to hold the position that sovereignty entailed certain absolute or natural rights (such as the rights to self-preservation or independence) the consequences of which would seem to suppose either that States were entitled to ignore those agreements purporting to limit that sovereignty, or that such encumbrances, if not shaken off, had resulted in a loss of sovereignty. 85 A certain number of later authors were to continue to pursue this line of thought albeit somewhat inconsistently. Pradier Fodéré, for example, was to argue in 1911 that: WHAT 85 A similar refrain is found in Wheaton (supra note 45, p. 44) who suggests that "[t]he sovereignty of a particular state is not impaired by its occasional obedience to the commands of other states . . . It is only when this obedience, or this influence, assumes the form of express compact, that the sovereignty of the State, inferior in power, is legally affected by its connection with the other . . . Treaties of unequal alliance, guarantee, mediation, and protection, may have the effect of limiting and qualifying the sovereignty according to the stipulations of the treaties." "Cases must necessarily be admitted in which the State must be able to declare itself freed from any engagement, even when it has not expressly reserved this right by a clause of the treaty. Respect for engagements contracted should not, for example, be pushed to a suicidal extent. Though a State may be required to execute burdensome engagements contracted by it, it cannot be asked to sacrifice its development and its existence to the execution of the treaty." 86 It is notable, however, that by the time Pradier Fodéré was writing, the terms of the original discussion had subtly changed. No longer was it a question of the inherent limits of sovereignty or a matter that went to the heart of identifying who were, or were not, members of the family of nations. Rather it was a question as to the legitimate basis for the termination of unwanted agreements: such agreements being valid until the moment arose in which they were declared to be unduly burdensome.
Since the sticking point appeared to be the early articulations of 'sovereignty', the obvious response was to reconsider what was implied by this notion. Westlake, Lorrimer, and Lawrence, amongst others, began the assault. For them, sovereigns were not all alike in terms of their powers and competences. In fact there existed several different classes of sovereign States: those part of the family of nations and those outside; those fully sovereign, those partly so; those enjoying some 'superintendence' within international relations (Great Powers) 87 and those possessing merely 'ordinary' competence. 88 In each case a complex taxonomy was built up running from, "When the existence or the vital development of a state stands in unavoidable conflict with its treaty obligations, the latter must give way, for self-preservation and development, in accordance with the growth and the vital requirements of the nation, are the primary duties of every state. No state would consent to any such treaty as would hinder it in the fulfilment of these primary duties. The consent of a state to a treaty presupposes a conviction that it is not fraught with danger to its existence and vital development. For this reason every treaty implies a condition that if by an unforeseen change of circumstances an obligation stipulated in the treaty should imperil the existence or vital development of one of the parties, it should have a right to demand to be released from the obligation concerned." 88 Lawrence, however, continued to insist that " [t] here are many communities outside the sphere of international law, though they are independent States, they neither grant to others, at one end, semi-sovereign States (such as protectorates, protected States, suzerains), to Great Powers at the other. For them sovereignty was to shed its associations with abstract, pseudo-metaphysical, theory and embrace the reality of power politics.
89 Both 'sovereignty' and 'equality' were to be redefined to accommodate the very real and palpable differences between States on the international plane.
By the early 20th Century this assault on sovereignty and its corollaries (sovereign equality, 90 domestic jurisdiction) had come to a head. 91 Whether or not as a result of trying to engage with polities on the periphery of Empire, 92 or simply as a result of the emergence of 'positivism', 93 sovereignty as a substantive concept had been comprehensively dismantled to the The undermining of the doctrine of the Equality of States seems to be a flank action on the same front." McNair, supra note 10, p. 134. Armstrong notes that the doctrine changed during the later years of the 19th Century, but that it remained important in the early years of the 20th Century in the form of the idea that "all nations should have an equal part in the formulation of the law and in the administration of the law". The Treaty of Versailles, however, represented an "abandonment" of the doctrine of equality "so far as it relates to international administration" and there was evidence to suggest that this would result in "the invasion by inequality of the status of nations in the formation and application of international law". S. Armstrong, 'The Doctrine of the Equality of Nations in International Law and the Relation of the Doctrine to the Treaty of Versailles', 14 American Journal of International Law (1920) p. 544. 91 Brierly refers to sovereignty as having become an "'idolon theatre', bearing little resemblance to the actual position of States in their relation to one another" (Brierly, supra note 89, p. 13).
92 Anghie, supra note 63. 93 Kennedy associates a scepticism of sovereignty with positivism, supra, note 66, p. 114 ("[t]o fulfil their polemical mission, to render plausible a legal order among sovereigns, the philosophy which sets this question, which makes sovereigns absolute or requires a sovereign for legal order, must be tempered, if not rejected. As a result, to inherit positivism is also to inherit a tradition of response to the scepticism and deference to absolute State authority, which renders legal order among sovereigns implausible in the first place".).
point at which it no longer seemed to retain any real purchase on the issue. In the hands of the Permanent Court of Justice sovereignty was no longer to be articulated in terms of natural, or inherent rights, and gave rise to no particular consequences in its own right. 94 The content of any State's sovereignty was rather to be understood in terms of a 'bundle of rights': that which is left to it (perhaps even 'delegated' to it) once its commitments under customary or conventional international law had been subtracted from a presumptive freedom of action. 95 This was to mean, on the one hand, that the legitimacy of any claim to autonomy in the name of sovereignty, was to be determined, not by a State's evaluation of its own self-interest, or by what it believed to be necessary for its self-preservation, but rather by the terms of a superordinating legal order. On the other hand, it would also mean that sovereignty was really to denote an abstract 'capacity' the content of which was almost entirely situation-specific and which was thereafter capable of being subsumed within a broader discourse of 'personality' (embracing both State, and institutional actors). Sovereignty, in other words, no longer imported any constraint upon the claim to validity of an agreement however unequal or however dictatorial its terms. If anything, it would do the opposite: the answer to the claims of East Asian States, thereafter coming in the form of an argument that they had, in virtue of their sovereignty, signed their sovereignty away. 96 The underpinnings of this new order, of course, was the question of 'consent' -not consent, it must be said, to international law as a systemic enterprise, or to the idea that international law regulated State behaviour in a generative sense -but rather, and more specifically, of consent to the particularity of obligation. The growing reliance that international lawyers were to place upon consent as a way of conceptualising treaties -which assumed specific form in the reliance upon an analogy between treaties and contracts -led to an inevitable engagement with the problem of duress and revision. . 96 This relativisation of sovereignty also had its implications for the notion of equality. On this generally see Simpson, supra note 11.
Consent-Context: The Problem of Duress and Revision
Throughout the 19th Century, international lawyers were faced with the difficulty of trying to simultaneously accommodate the idea that the binding quality of treaties derived from the consent of the parties thereto, whilst admitting that, even if only in certain contexts, consent appeared to be largely irrelevant.
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A central motif in their deliberations, in this sense, was an appreciation that European order at that time seemed to rest upon the terms of various peace treaties -the Final Act of the Congress of Vienna and associated agreements of 1815, the Treaty of Paris of 1856, and the Treaty of Berlin of 1878 amongst others -in which the maintenance of a certain distribution of power overshadowed any concern for formal consent.
98 Not only did the conditions central to the preservation of international peace seem to configure the salience of consent as a mode of validating treaties, but it was also evident that the existence of duress in its own right would not automatically be such as to invalidate an agreement. 99 This, of course, did not mean that duress was always to be tolerated -the idea of consent, after all, remained an important legitimating device in the minds of international lawyers -but simply that any legal insistence upon a perfect exercise of voluntary will was to be understood as being conditioned by the context in which any particular agreement was to be found.
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WHAT HAPPENED TO UNEQUAL TREATIES? 361 97 Carr links this with the tolerance of war as a legitimate mode of pursuing national interest: "so long therefore as any kind of war whatever is recognized as moral, treaties concluded under duress cannot be unconditionally condemned as immoral". (supra note 18, p. 173). 98 Carty notes that "both Britain and her opponents saw individual treaties in nineteenth century Europe as part of a framework of treaties which were to reflect as well as to maintain a material distribution of power" (supra, note 64, p. 67). Bederman similarly notes that peace treaties "were respected in an almost metaphorical way: they embodied the Concert of t is believed that the United Kingdom has at no time expressed any dissent from the current doctrine that a treaty is not rendered ipso facto void, and cannot be repudiated by one of the parties, by reason of the fact that such a party was coerced by the other party into concluding it, whether that coercion is applied at the time of signature or of ratification or at both times".). 100 Bederman, supra note 98, p. 7.
The simultaneous invocation of consent and context as a means of explaining the binding quality of treaties is fully evident in works such as Wheaton's Elements (which was incidentally the first major work to be translated into Chinese and Japanese and relied upon by advisors to those governments). In the 1866 edition Wheaton begins by relying, somewhat casually, upon a domestic analogy:
"By the general principles of private jurisprudence, recognised by most, if not all, civilised countries, a contract obtained by violence is void. Freedom of consent is essential to the validity of every agreement, and contracts obtained under duress are void, because the general welfare of society requires that they should be so."
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In privileging 'freedom of consent' as the source of validity of contractual (and hence treaty) obligations, Wheaton might be thought to call into question the legitimacy of any agreement procured by duress. Such a position, however, is significantly qualified by the reference, in his final phrase, to the 'general welfare of society'. It is not, he seems to say, the fact of consent alone that justifies the obligatory nature of treaty obligations -obligation not being linked, in that sense, to the prior value of a State's 'sovereign autonomy' (or the legitimating function that such an idea might serve) -but that the welfare of international society requires consent to have such an effect. On its own, this may be taken as having no great significance insofar as it simply replaces 'community' for 'autonomy' as the justification for his reliance upon consent. Yet in the following paragraph, all is made clear: "On the other hand, the welfare of society requires that the engagements entered into by a nation under such duress as is implied by the defeat of its military forces, the distress of its people, and the occupation of its territories by an enemy, should be held binding; for if they were not, wars could only be terminated by the utter subjugation and ruin of the weaker party." 102 For Wheaton, as for others writing at that time, the purity of a legal insistence upon consent had one major pre-condition: the maintenance of international peace. Only if peace was secure might one look to the presence of consent as a condition precedent for obligation. If peace demanded adherence to certain agreements, even if those agreements were procured by duress, it was to espouse a dangerous idealism to argue otherwise. 103 This, of course, was to lend such agreements something of a distinct aura. They could not readily be understood by way of analogy to contracts as later international lawyers were to insist. Rather, they seemed to assume the shape of constitutional arrangements that served, in some loose way, to define the nature of the society in which the rules of international law were to come into play. 104 As Wheaton, himself, was to describe it: "The obligation of treaties, by whatever denomination they may be called, is founded, not merely upon the contract itself, but upon those mutual relations between the two States, which may have induced them to enter into certain engagements." 105 An abstract rhetoric of consent premised upon sovereign autonomy, in other words, really didn't provide a sufficiently coherent explanation for the authority of treaty obligations. Treaties relied for their force less upon the idea that they were the substantiation of an autonomous expression of will, and rather more upon the political-diplomatic context (the balance of power, societal interest) in which they were located, and which they also seemed to describe. For lawyers writing in the middle of the 19th Century, then, the problem of treaties imposed by force of arms was likely to be regarded as a question of politics or diplomacy as much as, if not more than, one of law; opposing unequal treaties was to oppose not merely the institution itself, but also the politics that lay behind it.
Rebus Sic Stantibus
Even if, however, international lawyers were to attune themselves to the importance of political context for the authority of treaties -and to accept on sufferance the limits of their own legal endeavour -this did not prevent the WHAT HAPPENED TO UNEQUAL TREATIES? 363 103 In some quarters a similar, but countervailing, argument was to operate. If international law was premised upon the dictates of peace and good order, and if that could only be ensured so long as the survival of States was not at stake, one could only admit the legitimacy of duress so long as the agreement did not put the very existence of a State into question. Thus Hall was to argue that international law regards "all compacts as valid notwithstanding the use of force or intimidation" but that if such an agreement were to threaten to destroy the independence of a State, "constraint vitiates the agreement, because it cannot be supposed that a State would voluntarily commit suicide by way of reparation or as a measure of protection to another". Hall, supra note 73, s. 108. 104 For an implicit reliance upon this idea as a way of describing the recent epochs of international relations, see P. Bobbitt, The Shield of Achilles: War, Peace and the Course of History (Penguin, London, 2002) . 105 Wheaton, supra note 45, p. 39.
problem of unequal treaties from appearing again: this time in the form of an argument as to a right of unilateral termination under the title rebus sic stantibus. 106 If the sanctity of peace agreements lay in their putative role in the preservation of peace and good order, there was always the possibility that the terms of those politics might change (that the 'balance' of power might shift -that the weak become powerful or the powerful weak) and hence render the agreements essentially obsolete 107 or perhaps even dangerous. This was the sense of the Russian contentions of 1870 justifying its repudiation of the Black Sea clauses (Articles 11, 12 and 13) in the Treaty of Paris 108 and those of Austria-Hungary following its annexation of Bosnia-Herzegovina in 1907.
109 It may also, incidentally, have lain behind the renegotiation of treaties with Japan in the late 19th Century following several decades of internal reform and 'Westernisation'. The response at the time to such contentions -coming, most overtly, in the form of the London Protocol of 1871 -was one of pure evasion. Whilst insisting on the 'sanctity of treaties' and providing that treaty engagements might only be terminated with the consent of other parties, 110 the London Protocol neatly disposed of continuing ambivalence as regards the contemporaneous impulses for stability and change 364 MATTHEW CRAVEN 106 The relationship between contextual power relations and the doctrine rebus sic stantibus is noted by Carr who remarks that "[t]his doctrine, if carried to its logical conclusion, would appear to lead to the position that a treaty had no authority other than the power relationship of the parties to it, and that when this relationship alters the treaty lapses". Carr, supra note 18, p. 169. For an explicit endorsement of this idea see C. Elliott, 'The Shantung Question', 13 American Journal of International Law (1919) p. 698 ("[i]n international practice [imposed treaties] are common and are recognized as valid with the implication and expectation that they will be repudiated whenever the injured state has acquired the military power necessary to make the renunciation effective.").
107 Associated with this idea is that expressed by Pradier Fodéré (supra, text accompanying note 86) to the effect that treaties may be unilaterally revoked if they conflict with the 'vital interests' or 'self preservation' of the State. In some senses this represented a continuation of the 'natural rights' thesis that held sway in the early 19th Century, but it was equally consistent with the notion that the idea that a 'consensual' international law was to operate subject to overriding considerations of political necessity. 108 McNair speaks of the invocation of rebus sic stantibus as an 'undercurrent' (supra note 99, p. 351). 109 The annexation was inconsistent with Article 25 of the 1878 Treaty of Berlin in which European Powers had agreed to the occupation and administration of the Turkish provinces of Bosnia and Herzegovina by Austria-Hungary. 110 The London Protocol of January 17th 1871 provided that:
"It is an essential principle of the Law of Nations that no Power can liberate itself from the engagements of a Treaty, nor modify the stipulations thereof, unless with the consent of the Contracting Parties by means of an amicable arrangement".
within Europe. Whilst in form at least, it upheld a commitment to the sanctity of treaties, its relevance was significantly undermined by the fact that in each and every case, modification of the agreements in question was subsequently accepted. 111 What the Protocol evidently didn't clarify, however, was either the relationship between the principle of consent and background alterations in the terms of power (i.e. whether it actually applied in case of a fundamental change of circumstances 112 ), or the possibility that consent may not actually be forthcoming 113 (in which case, one may suppose, recourse to military force might have ensued).
It was precisely these problems that confronted international lawyers in the aftermath of the 1914-1918 War. On the one hand, it was apparent that a number of German scholars had advanced the view that Germany was fully justified in unilaterally terminating the Treaty of London of 1839 (providing for Belgian neutralisation) on the basis of changed circumstances (the growth of the Belgian population and its acquisition of the Belgian Congo). 114 On the other hand, it was equally apparent that British commitment to the same treaty 115 -its insistence upon seeking to maintain the balance of power that the treaty, however imperfectly, articulated -had effectively escalated the conflict. Neither insisting upon the sanctity of treaties, nor allowing an unfettered right of unilateral termination appeared to be a viable way of contributing to the preservation of international peace, and the intimate connection between the honouring of treaties and the preservation of European public order that had marked legal thought throughout much of the previous Century seemed to evaporate. In the projects of 'renewal' in the aftermath of the First World War, international lawyers proceeded to grapple with what later came to be known as the problem of 'peaceful change'. 117 The question that seemed to confront them was how they could maintain an insistence upon the sanctity of treaties (and, hence, faith in international law's ability to regularise politics) whilst simultaneously admitting that preserving the status quo might be fundamentally dangerous. Whilst many remained enticed by the ideas of Maine 118 and Savigny 119 in the 19th Century who had intimated that law would evolve with the society in which it was found, they were also aware of the regressive potential of 'perpetual' or 'obsolete' treaties, and the absence of any obvious mechanism by which law could be altered to reflect the changing needs or aspirations of international society. Some way had to be found to allow some treaties to be changed without bringing the whole edifice of law crashing to the ground: how could they explain to the Chinese that unilateral termination was not an option whilst allowing others to readily engage in precisely the same process?
The immediate way out of this impasse for international lawyers was to separate their concern for peace and good order from their rationalisation as to the binding force of treaties. Whether or not as a result of a misplaced confidence in the institutions of the League of Nations, 120 or simply by reason of a 'positivist' desire to separate the fields of law and politics, international lawyers began to treat the problem of order as an essentially political or legislative issue rather than one that emanated from reliance upon treaties of alliance or 366 MATTHEW CRAVEN Treaty, was worthless, were not the hopes for world organization and codified international law by means of conventions pretty thoroughly shattered?" guarantee. Having freed themselves, thereby, from the strictures of understanding compliance with treaties in terms of their contextual or political significance, international lawyers were then able to talk about the perfection of the analogy between treaties and contracts. Once, in other words, the League had begun the process of seeking to limit or constrain recourse to force (once they were able to displace their concern for order in the 'move to institutions') -treaties could thereafter be understood as agreements governed by international law, whose binding force depended upon the 'autonomous will of the parties '. 121 This separation between problems of order and problems of contract was particularly evident in the treatment of the doctrine rebus sic stantibus. Whereas, as suggested above, in the 19th Century the doctrine was associated with the idea of maintaining the integrity of the European order (or alternatively with the innate incapacity of States to legislate themselves out of existence), in the 1920s it came to be divided into two separate issuesone being the 'political' issue of treaty revision (which the terms of Article 19 122 of the League of Nations Covenant were designed to address) 123 the other being the more narrow issue of the 'clausula' whose sense was simply to give effect to the intuited intentions of the parties. 122 Article 19 provided that the League Assembly might from time to time advise the reconsideration by member States of "treaties which have become inapplicable and the consideration of international conditions whose continuance might endanger the peace of the world."
123 As Kunz was to argue in 1939 (supra note 117, p. 42):
"The problem of revision often comes up in practice because of the positive norm that peace treaties, although imposed by force, are legally valid. But in spite of this connection, the two problems have to be distinguished clearly. The problem of validity in spite of force is a problem of positive law; the second, asking for modification because of the fact that the treaty has been imposed by force, is a political, legislative problem, a problem of revision."
the relationship between the sanctity of treaties and the maintenance of public order; the clausula addressed the relationship between consent and changed circumstances. The former was a public issue capable of being addressed only in legislative fora, the latter essentially private and thereby suited to judicial determination (particularly salient given the creation of the Permanent Court).
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The experience of China in the early years of the 20th Century suggested that much of the potential force of the doctrine had been neutralised by this separation of the issues. On the one hand it sought, with very limited success, renegotiation of the agreements both by way of petitioning the League Assembly under Article 19 and by Conference diplomacy. On the other hand, having invoked a right of unilateral termination in the case of the SinoBelgian Treaty of 1865, 126 it faced the prospect of the Permanent Court deciding, perhaps with one eye to German agitation with respect to the Versailles settlement, that treaties however unequal are incapable of denunciation. 127 Although the matter was finally settled by agreement, China's refusal to participate in proceedings was perhaps prescient. 128 As the Court was later to make clear in the Free Zones case, a change in circumstance (assuming, indeed, that the doctrine was a recognised one) would only warrant the conclusion that a treaty had lapsed if the circumstances in question had been a central consideration in the minds of those negotiating the agreement. 129 For the Chinese, of course, this cut away many of their objections to the agreements in question: the issue of duress would be of no significance, nor would be those associated with the huge increase in the number of foreign 368 MATTHEW CRAVEN 125 The creation of a international court capable of determining when, and under what circumstances a treaty obligation may be set aside was, in many respects, the key to this distinction. See e.g., Oppenheim, supra note 86, p. 693 (The value of the Declaration of London "must remain doubtful until an independent international court is created with jurisdiction to set aside a treaty obligation which has become too oppressive"). Some, such as Putney, continued to hold to the 19th Century view, concluding that "the question of the termination of unequal treaties is at least at present not a matter of a strict legal right, nor a matter which can be settled by arbitration of before any world court of The Hague. It is still a question of diplomacy, and to a large extent, a question of force, as to what a country is able to secure." Putney, supra note 41, p. 90. nationals resident in China, or the continued economic consequences for the national budget of operating restricted tariff rates.
Whilst some modification of the doctrine rebus sic stantibus evidently took place in the drafting of Article 62 of the Vienna Convention (e.g. in terms of it being constructed as an 'objective rule' rather than as a tacit condition 130 ) its general shape as articulated by the Permanent Court remained intact. Article 62 was articulated by the International Law Commission as a 'safety valve' -protecting the integrity of treaties (and of international law more generally) by admitting the possibility of denunciation. To avoid it being employed by way of avoiding 'inconvenient treaties' however, it was confined 'within narrow limits'. 131 According to Article 62 (which according to the ICJ is to be taken as a "codification of existing customary law on the subject of the termination of a treaty relationship on account of change of circumstances" 132 ) a treaty is terminable only where an unforeseen change in the circumstances underlying the conclusion of the treaty "transforms radically the extent of the obligations still to be performed". Its purpose is not, in that sense, to allow termination of treaties imposed in unequal circumstances, or by dint of coercion: original inequality is relevant only where it becomes either less or more so over time, and then only when it constituted an essential basis of the consent of the parties to be bound by the treaty. enforce, and which will probably in fact be violated . . . It is because so many writers have sought to find in rebus sic stantibus a solution for this latter problem that the doctrine has become of the most controversial in international law." 134 He continues by observing that for oppressive treaties:
"the only remedy is that states should be willing to take measures to bring the legal situation into accord with new needs, and if states are not reasonable enough to do that, we must not expect the existing law to relieve them of the consequences. Law is bound to uphold the principle that treaties are to be observed; it cannot be made an instrument for revising them, and if political motives sometimes lead to a treaty being treated as a 'scrap of paper' we must not invent a pseudo-legal principle to justify such action. The remedy has to be sought elsewhere, in political, not in juridical action."
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One finds here a clear sense of how the doctrine of changed circumstances is related to the imputed limits of law: law cannot, without losing a sense of its distinctive mission, 136 regulate matters that are more properly the domain of politics. 'Let us make it clear', Brierly seems to say, 'where the limits of law lie', and 'let us not allow the purity of law to be invaded by unreasoned politics'.
137
Politics begins where law ends, and vice versa. No sense is given to the idea that a failure to engage with the politics of inequality in the name of preserving the purity of law may be equally 'political', or that the jurist's commitment to upholding treaties, however onerous, may do equal disservice to the ideals of law to which he apparently subscribed as might an admission that treaties might be terminable on that basis. For Brierly, and others no doubt, more was to be lost by seeking to modify the application of pacta sunt servanda than by exposing international law to the possibility of treaties being disregarded:
138 his 370 MATTHEW CRAVEN 134 Brierly, supra note 124, p. 338-9. 135 Ibid, p. 339. 136 The function assigned to international law by Brierly was to enable "States to carry on their day-to-day intercourse along orderly and predictable lines" (ibid, p. 78).
137 For a similar distinction between the 'just and necessary' elements of the clausula and those regarded as 'the very negation of law' see Lauterpacht, supra note 121 pp. 167-75 ("A treaty may become obsolete, oppressive, and out of accord either with postulates of justice or with political and economic conditions, and yet it need not necessarily come within the scope of the legal application of the clausula. The remedy is here obviously a political one, and it lies within the competence of the international legislature, but not of the international judiciary." (p. 174)). 138 There is a palpable shift in Brierly's views on this. In his earlier 'Shortcomings' Brierly was to pose the question whether insisting upon the sanctity of pacta sunt servanda was necessarily desirable (supra note 89, p. 16).
premonition, perhaps, being that in case of oppressive treaties, politics and law would actually work in the same direction -only the powerful being competent to terminate an agreement, the powerless bound by the realities of politics as much as law.
Duress
As suggested above, what was of significance in the elaboration of the doctrine of rebus sic stantibus in this manner was the development of a general prohibition on use of force in the form of the Kellogg-Briand pact and Article 2(4) of the UN Charter. If the legal regulation of armed conflict encouraged, using Lauterpacht's words, "the restoration of the missing link of analogy of contracts and treaties, i.e. of the freedom of will as a requirement for the validity of treaties" 139 it did so only so far as it made inadmissible the exercise of duress in the conclusion of an agreement. Whilst jurists were reluctant to perfect this move in the inter-war years (particularly insofar as the terms of the Treaty of Versailles itself would have been called into question) 140 such a position came to be enunciated in the form of Article 52 of the Vienna Convention which renders void any treaty procured by the threat or use of force in violation of the principles of the United Nations Charter. 141 For many, this would now seem to undercut the contentions that fuelled opposition to the unequal treaties of the 19th Century.
Lauterpacht's remarks upon the relationship between the admissibility of duress and the perfection of the contractual analogy are, however, enlightening.
Having reviewed the work of a number of contemporary authors, he comes to the conclusion that:
"It is not intended, by putting forward the view so these publicists, to call into doubt the well-established rule of international law as to the admissibility of duress. What is intended is to stress the fact that the recognition of compulsion is qualified, with a strong and authoritative body of publicists, by the postulate that it should be lawful and just. that "to demand of a politically united people that it wage war for a just cause only is either something self-evident, if it means that war can be risked only against a real enemy, or it is a hidden political aspiration of some other party to wrest from the state its jus belli and to find norms of justice whose content and application in the concrete case is not decided upon by the state but by another party, and thereby it determines who the enemy is." He continues (pp. 50-1) by remarking that the Kellogg Pact "neither repudiated war as an instrument of international politics . . . nor condemned nor outlawed war altogether". This, he reasoned followed from the fact that the declaration was subject to specific exceptions such as self-defence which, far from being mere exceptions, gave the norm its concrete content -it was for each state to determine for itself the justification in question. He concluded, in that respect that "the solemn declaration of outlawing war does not abolish the friend-enemy distinction, but, on the contrary, opens new possibilities by giving an international hostis declaration new content and new vigour". Thus (on p. 56) he concludes, "the Geneva League of Nations does not eliminate the possibility of wars, just as it does not abolish states. It introduces new possibilities for wars to take place, sanctions coalition wars, and by legitimizing and sanctioning certain wars it sweeps away many obstacles to war. 145 Brierly makes a similar point (supra note 124, p. 319): "The true anomaly in the present law is not that it should be legal to coerce a state into accepting obligations which it does not Article 52, in other words, separates the existence of coercion preliminary to the conclusion of an agreement, from the identification of 'duress' as a feature that nullifies the effect of such an agreement: only if the former is treated as 'unlawful' would the issue of duress ever be entertained, even if, that is, there was no doubt as to the significance of the coercion in procuring the consent of the subordinate party.
There are two particular consequences that seem to flow from this. The first, obvious, point is that the prohibition on duress is thereby largely conditioned by the extent to which any prior use of coercion is regarded as unlawful. 146 Quite apart from the initial systematic separation of economic from physical coercion that this appears to entail (a separation which brings to mind all sorts of neo-colonialist connotations 147 ), there is a dependence here upon the self-evident nature of the legal assessment. Even if the conclusion of the Treaty of Nanking may have fallen within such terms (assuming that the British would not have spoken about their recourse to arms in terms of self-defence) the same may not be said about the threat of force that hung in the air at the time of concluding the Ansei Treaties with Japan, or those with Siam. 148 To the extent, then, that any use of coercion is liable to be accompanied by some justificatory discourse -whether premised upon the UN Charter itself, or some modification thereof -those disputing the validity of an agreement would be constantly fighting a rearguard battle. This is all the more evident given the ICJ's insistence in the Fisheries Jurisdiction case, that any 'accusation' of coercion for purposes of disputing the validity of an agreement had to be accompanied by 'clear evidence' that went above and beyond the mere presence of naval forces off the coast of the State concerned.
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WHAT HAPPENED TO UNEQUAL TREATIES? 373 like, but that it should be legal for a state which has been victorious in a war to do the coercing; and the change to which we ought to look forward is not the elimination of the use of coercion from the transaction, but the establishment of international machinery to ensure that when coercion is used it shall be in a proper case and by due process of law, and not, as present it may be, arbitrarily."
146 Under Article 75, provisions of the Vienna Convention "are without prejudice to any obligation in relation to a treaty which may arise for an aggressor state in consequence of measures taken in conformity with the Charter of the United Nations with reference to that State's aggression". A second, and more general point, is that if coercion and duress are separated in this way, any argument that the prohibition of duress is essential for purposes of ensuring autonomous consent as a constitutive feature of treaty obligations is that much harder to maintain. 150 If coercion is largely compatible with consent, the problem would not seem to be a problem of treaty law, but rather, as Brierly suggests, 'a particular aspect of that much wider problem which pervades the whole system, that of subordinating the use of force to law '. 151 This is taken up by Sinclair who, in his analysis of the Vienna Convention, suggests that:
"coercion of a State by the threat or use of force does not, strictly speaking, vitiate consent; it rather involves the commission of an international delict with all the sanctions attached thereto." 152 In a positive sense, Sinclair seems to draw upon the point made by Lauterpacht to the effect that the nullification of an agreement following an unlawful act could, in some senses, be regarded as analogous to an obligation not to recognise an unlawful situation. 153 Whilst for Lauterpacht this was a crucial move in his articulation of the emergent prohibition on duress, for Sinclair it clearly works in a different direction. Having discussed the perils of giving heed to the idea of economic duress, 154 he goes on to suggest that 'consent' needed to be stripped of its associations with a factual 'absence of coercion'. Consent, accordingly, was to be understood less as an expression of 'autonomous will' and rather more as the formal mode of acceptance of an instrument -signified by signature, ratification or accession -in which any psycho-sociology of 'agreement' was beyond the domain of law, and in which the presence or absence of duress was largely irrelevant. 155 Duress 374 comes to operate, in such a context, as an independent variable that may (or may not) render an agreement invalid, rather than something that goes to an evaluation as to whether or not there has been an agreement in the first place 156 -its toleration being symptomatic of the inadequacies of any mechanism for the political rendering of sanctions, rather than something that cut to the heart of the notion pacta sunt servanda. Once the argument has moved to this point, it is more than evident that the problem is subtly shifted out of law and into politics. Lawyers could rely upon a presumption of validity as a way of insulating themselves against the possibility that consent might all too often be found defective; it was for the politicians to devise ways of ensuring that untoward influence is not exercised at the moment of negotiation.
Consent-Content/Form: The Problem of Reciprocity
Like the problem of context, that of reciprocity was answered, for 19th lawyers, by the existence of Peace Agreements as a legal phenomenon. So long as peace agreements assumed a significant role in European diplomacy insisting upon reciprocity in either the form or content of treaties did not offer itself as a viable intellectual pursuit. Indeed reciprocity was not an issue with which lawyers typically concerned themselves at that time; of more concern was the question whether treaties could be regarded as mere 'agreements' between States for purposes of settling local difficulties, or as "a sort of sancrosanct repositary in which the most fundamental principles and binding rules of the law of nations are to be found". 157 Even Triepel's famous distinction 158 between the Vertrag (Contract treaty) and the Vereinbarung (Law-making treaty), 159 which might well have been cast in terms of the relative significance of reciprocity, was in fact articulated in terms of whether the agreement committed each party to achieve the same, or different, ends. 160 Reciprocity was certainly not a sine qua non for their evaluation as to the authority of international agreements.
For early 20th Century international lawyers, however, as with their 18th Century counterparts, the issue of assymetrical relations seemed to be more challenging. If a treaty was to be essentially understood as some form of contract, 161 the presence or absence of some element of quid pro quo seemed all the more important. Absent some substantive exchange, an instrument might all too easily be re-characterised as essentially a unilateral concession giving no rights of enforcement to the other party, and allowing denunciation at will. Arguments of this kind had been articulated in the 19th Century -such as when the Tsar of Russia abolished the status of Batoum as a 'free port' as guaranteed by Article 59 of the Treaty of Berlin of 1878, on the basis that such a status was essentially a 'privilege' rather than a reciprocal entitlement. 162 And they proceeded to be enunciated once again by Turkey in its denunciation of the capitulation agreements in 1923 prior to the conclusion of the Treaty of Lausanne, 163 and by China in its campaign for revision at the Washington Conference. 164 A curious feature of the intellectual development in the law of treaties in the 20th Century was that the willingness to embrace the analogy between 376 treaties and contracts occurred at the same time at which lawyers were becoming increasingly aware of the sheer diversity of agreements that were to be embraced under that title. In an article written in 1930, shortly after the publication of Lauterpacht's Analogies, McNair lamented international lawyers' reliance upon a singular set of universal rules when dealing with 'the only and sadly overworked instrument with which international society is equipped for the purpose of carrying out its multifarious transactions', vis 'the treaty'. 165 For McNair, various distinctions had to be recognisedbetween the 'conveyance' or the 'charter of incorporation' and the 'contract', between the 'contract' and the 'law-making treaty', and between treaties creating 'Constitutional International Law' and those creating or declaring 'ordinary International Law'. Such distinctions, for McNair, all had a significance that went far beyond their mere form, and affected questions such as their interpretation, their continued applicability during war, their effects on third parties, and the possibilities arising for unilateral termination. He concluded by arguing that "we" (international lawyers) needed to "free ourselves from the traditional notion that the instrument known as the treaty is governed by a single set of rules, however inadequate, and set ourselves to study the greatly differing legal character of the several kinds of treaties and to frame rules appropriate to the character of each kind". 166 To the extent that the Vienna Convention on the Law of Treaties makes a number of concessions to the different characteristics of treaties -for example in Article 60(5) (concerning the inadmissibility of termination following material breach in case of humanitarian treaties), and Article 62(2)(a) (concerning the impermissibility of invoking a fundamental change in circumstance in relation to treaties establishing a boundary) -McNair's point appears to have sunk home. By the same token, it is apparent that neither McNair nor the drafters of the Vienna Convention were particularly concerned with interrogating the initial assumption as to the pertinence of the analogy between treaties and contracts: what was being described was merely the variegation between different forms of contractual obligation, a variegation that gave rise to the modification of general rules in particular contexts. There was still only one 'law of treaties', it was just that the rules were rather more nuanced and their application in particular contexts made dependent upon the 'object and purpose' of the agreement. 167 In order for the law of treaties to be cast in such a way as to encompass the range of instruments that were in use, however, the understanding of what constituted an 'agreement governed by international law' had to be articulated in suitably abstract form. It was not possible, in that context, to insist upon the existence of substantive reciprocity between the parties as, apart from anything else, many multilateral agreements seemed to assume the shape of Triepel's Vereinbarung -agreements in which States committed themselves to pursuing a common policy rather than for purposes of exchanging goods, benefits or services in the classical contractual sense. The Comments of the ICJ in the Reservations case to the effect that in respect of treaties such as the Genocide Convention "one cannot speak of individual advantages or disadvantages to States, or of the maintenance of a perfect contractual balance between rights and duties" 168 were all too prescient in the context of the ongoing process of multilateral law-making. It is of no great surprise, therefore, that the drafters of the Vienna Convention eschewed any mention of reciprocity or exchange in their definition of what constitutes a valid agreement. 169 If one could not demand reciprocity in the context of multilateral agreements constituted for purposes of enhancing the interests of international solidarity (the environment, human rights and so on), however, so it also would be impossible to insist that a lack of reciprocity provided a way of avoiding 'one-sided' agreements. Reciprocity was something that may, or may not, characterise an agreement and was relevant only so far as it was descriptive of the entitlements participating States were to be accorded. In such a context, the concerns of those opposed to unequal treaties became incapable of effective articulation: they would either have to broaden their attack to include a much wider range of instruments than those associated with the original doctrine, 170 or simply accept that so long as the agreements were duly signed and ratified by both contracting parties nothing more would be needed for purposes of establishing their validity under international law.
Apart from the way in which this logic was such as to create the intellectual space for the later articulation of binding unilateral declarations 171 it was also to expose the precarious nature of international lawyers' commitment to 378 the idea of reciprocity more generally. 172 On the one hand, reciprocity has come to be understood, as Simma suggests, as a "constructive, mitigating and stabilising force", lying behind "attempts both to curtail the extremes of power politics and to organise international co-operation for human welfare". 173 Understood, in other words, as a condition under which each State must accord, to every other, the same benefits of international law (to allow, in particular, reciprocal reliance upon legal arguments by the State against which they are employed), it sets itself against the creation of hierarchies of entitlement, or a system of law that is differentiated, at the outset, by conditions of power.
On the other hand, however, reciprocity can also have quite different connotations. If reciprocity is understood, not as a general correlate to the principle of equality before the law, but as an insistence upon a bilateral understanding of obligation it seems to operate as a barrier to sentiments of solidarity, obstructing endeavours to promote the general societal interest (as, in particular, may be expressed in the notion of erga omnes rights or obligations). Insisting, for example, that every legal commitment has to be articulated in terms of a dyadic relationship of rights and obligations between individual States, may arguably distort the communal or societal interests in question and lead to evident problems concerning the identification of those who may regard themselves as having a legitimate interest in compliance. 174 Non-reciprocity, when opposed to a bilateralist conception of obligation, seems to speak therefore of community and solidarity -it represents the possibility of creating general, public, obligations (with respect to the environment or human rights for example) that transcend the private framework of the contract.
Reciprocity, therefore, appears to be janus-faced. Depending upon which of these understandings is employed, the notion of non-reciprocity may alternatively be associated with collaborative efforts to promote social solidarity and co-operation (in which the non-reciprocal, 'objective', regime would seem to be archetypal), or with the institution of overtly inegalitarian, hierarchical, relationships within the framework of international law (as represented paradigmatically by the classical 'unequal treaty'). That non-reciprocity shows itself to have both such faces, however, not only has resonance for purposes of opposition to 'unequal treaties', but also for the nature of the 'communal' or 'societal' endeavours in question. Just as the existence of 'objective' regimes renders more difficult the articulation of concerns relating to the essential substantive inequality of agreements, so also the historic shadow of unequal treaties makes more problematic the assertion that the values instantiated within the objective regimes themselves are indeed communal ones.
Conclusions
To turn back, then, to the three grounds upon which the 19th Century treaties were challenged for their inequality, we are faced with a partial answer to merely one of them -that of duress. As regards the other elements -the subordination of sovereignty, and the absence of reciprocity -the so-called 'development' of international law in the hands of 20th Century international lawyers has effectively removed them from the frame. Neither the claim that a treaty breaches a State's sovereignty, nor that an agreement is voidable by reason only of being non-reciprocal, is open to serious contemplation -both sovereignty and reciprocity have come to mean something less (or at least something different) than that entailed here. If anything, such notions have been evacuated of meaningful content to the point at which they serve only 380 a broadly descriptive role: limits on sovereignty or lack of reciprocity merely describing the sort of agreement in contemplation rather than being matters that condition arguments as to their authority or legitimacy. If it is the case, however, that the latent conditions for the persistence of unequal treaties remain intact, the enduring significance of the doctrine would appear to rest upon the extent to which one might be able to identify, within the context of current treaty relations, the continuance of colonial models of power and authority.
What is particularly evident in the narrative outlined above, however, is the significance of formal modes of domination for international lawyers' understanding of their own discipline and its engagement with colonial history. As was classically the case with respect to the Leninist conception of imperialism, 175 the history of the colonial encounter appears to be almost uniformly understood in terms of the establishment, and disestablishment, of colonial rule, thus rendering peripheral the engagement with powers in East Asia. Even critics, such as Anghie take the view that "it was principally through colonial expansion in the nineteenth century that international law became universal" 176 and that "the colonial confrontation was not a confrontation between two sovereign states, but between a sovereign European state and a non-European state that . . . was lacking in sovereignty."
177 For all of the profound insights that Anghie's analysis brings to the study of the relationship between international law and colonialism, the approach is such as to encourage a focus upon the problem of colonialism in terms of sovereignty, territorial title, and associated concepts such as terra nullius and uti possidetis. Colonialism comes to be equated, in that regard, with a particular type of practice, and a particular type of rule, which was effective, furthermore, only in relation to some, but not all parts of the non-European world. This, no doubt, is bolstered by the more mainstream understanding given to the process of decolonisation which, again, has tended to be understood in the same terms -being achieved by way of the granting of political independence to colonial territories and in the creation of new sovereign States out of the embers of the old maritime empires. For all the continuing debate as to the limits of political self-determination in the context of economic dependency, the precepts colonialism and decolonisation are more redolent in international lawyers' eyes of particular types of political arrangement, rather than regimes of economic exploitation.
What is evidently problematic about this focus is not merely the temporal and spatial limitations associated with this understanding of colonialism (here, not there; then, not now), but that its insistence upon foregrounding problems of sovereignty and territorial title comes at the expense of what appears to have been particularly distinctive about colonialism as a practice. It was not, as Anghie and others readily accept, merely about subjugation or rule, but about subjugation for a purpose -whether that be to civilise or exploit (or both). In that sense, the experience of China, Siam and Japan appears to have been far more central to the colonising mission than might otherwise be supposed: they were subjected to the full weight of a culturallyloaded international regime whose disciplinary thrust -both to open economies to external trade on propitious terms, and to 'civilise the natives' by insisting upon legal and administrative reform -was largely indistinguishable from that associated with formal colonial rule.
But the obvious point, here, is that once the framework of colonialism is widened to include such informal modes of domination, its possible endurance beyond the stage of formal decolonisation becomes all the more problematic. The persistence, in that context, of the ghost of a 19th Century concept of unequal treaties which was so evidently the medium by which colonialism was extended beyond the framework of formal rule, brings into question the implications of formal 'decolonisation', and the possible endurance of the colonising mission in a range of activities that continue to the present day. Whether one thinks in terms of non-reciprocal human rights agreements, or agreements to promote free trade or the protection of foreign investments, the parallels with 19th Century extraterritorial regimes predicated upon maintaining the 'open door', insulating traders and investors from the arbitrary excesses of local law, and promoting humanitarian ideals appear all too obvious. There is, at the very least, a question to answer here -and one which is imprinted, as much as anything else, in international lawyers' unwillingness to engage effectively with the problem of inequality.
